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MEMORANDUM OF AGREEMENT 

BETWEEN 

OTERO COUNTY, COLORADO AND 

LOWER ARKANSAS VALLEY WATER CONSERVANCY DISTRICT 

CONCERNING CASE NO. 21CW3015 (COLORADO SPRINGS) 

MAY 9, 2022  

 

 
THIS MEMORANDUM OF AGREEMENT  dated as of May 9, 2022,  by and 

between OTERO COUNTY, COLORADO, (the “County”) a political subdivision created by 

the Constitution and duly organized and existing under the laws of the State of Colorado and the 

LOWER ARKANSAS VALLEY WATER CONSERVANCY DISTRICT, (the “District”) 

duly organized and existing under Colorado’s Water Conservancy Act, acting by and through its 

Water Activity Enterprise, duly established and existing under part 1, article 45.1, title 37 C.R.S., 

collectively the “Parties.” 

 

I. R E C I T A L S 

 

A. The County and the District each have filed statements of opposition in Case No, 

21CW3015 (Div. 2), Application of the City of Colorado Springs, acting through Colorado Springs 

Utilities, for Approval of Conditional Appropriative Rights of Exchange in the Arkansas River 

and its Tributaries, in Bent, Crowley, Kiowa, Otero, and Pueblo Counties. 

 

B. The County and the District desire to work together in opposition to Case No. 

21CW3015.   

 

C. The County and the District have entered into an Intergovernmental Agreement 

(“IGA”) dated January 24, 2022 authorizing the respective entities to enter into individual 

Memoranda of Agreement to cooperate in water court proceedings. 

 

II. AGREEMENT 

 

NOW THEREFORE, in consideration of the foregoing Recitals, the mutual covenants 

herein contained, and other good and valuable consideration, the receipt and adequacy of which is 

hereby acknowledged, the County and District hereby agree as follows: 

 

1. The Parties acknowledge that the primary purpose of this MOA is to set forth a 

framework for the County and the District to work together in opposition to Case No. 21CW3015. 

 

2. Cost Sharing.  The County and the District agree to share the costs associated with 

participating in the water court proceedings in Case No. 21CW3015, including but not limited to 

engineering and expert costs, legal fees, and court filing fees.  The County’s share of costs for 
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work performed by the District’s engineers, consultants and attorneys, and court filing fees shall 

be limited to $1,000.  Participation in an appeal of Case No. 21CW3015, if any, shall be subject 

to the further agreement of the parties and another MOA. 

 

3. Cooperation.  The County and the District agree to fully cooperate with each other 

in opposing, prosecuting, and settling their respective opposition to Case No. 21CW3015, 

including jointly preparing and/or jointly filing any disclosures, motions, responses, briefs, or any 

other documents in Case No. 21CW3015. 

 

4. Term.  The term of this MOA begins on the date that both Parties have executed 

this MOA and continues until entry of a final unappealable decree in Case No. 21CW3015. 

 

5. Notices.  Any notices required or permitted to be given hereunder shall be in 

writing and shall be deemed given and effective when delivered personally to the other party, or 

delivered by fax, FedEx or like service, or on the third mail delivery date after it is deposited in 

the U.S. mail, postage prepaid addressed to the Parties as follows or to any other address if notice 

of such new address is properly provided to the other party in accordance with this paragraph: 

 

District: 

 

Megan Gutwein 

Peter Nichols 

Berg Hill Greenleaf Ruscitti LLP 

1712 Pearl Street 

Boulder, CO 80302 

303-402-1600 (phone) 

303-402-1601 (fax)  

 

County: 

 

Nathan Shultz 

Shultz Law Office LLC  

317 S Main St Fowler, CO 81039 

719-383-0867 (phone) 

(719)383-0868 (fax) 

 

6. No Waiver.  By signing this MOA, the Parties do not waive their right to protect 

their own water rights and other interests by any other means. 

 

7. No Third-Party Beneficiaries.  No third party shall have intended or implied 

enforceable rights under this MOA. 

 

8. Choice of Law.  This MOA shall be governed by the laws of the State of Colorado 

in all respects including matters of validity, construction, performance, and enforcement. 
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9. Interpretation.  This MOA shall be deemed to have been jointly prepared by both 

Parties and any ambiguities or uncertainties herein shall not be construed for or against either of 

the Parties. 

 

10. Severability.  If any provision of this MOA or the application thereof to any person 

or circumstance is held invalid, such invalidity shall not affect other provisions or applications of 

this instrument, which can be given effect without the invalid provision or application, and to this 

end the provisions hereof are declared to be severable. 

 

11. Counterparts.  This instrument may be executed in several counterparts, each of 

which will be an original but all of which together shall constitute one and the same instrument. 

 

 

IN WITNESS WHEREOF, the undersigned governments have caused this instrument 

to be executed this 5th day of May, 2022. 

 

 

BOARD OF COUNTY COMMISSIONERS OF 

OTERO COUNTY, COLORADO 

 

 

(S E A L) 

By: ______________________________________ 

Its: ______________________________________ 

 

Attest: 

 

 

______________________________ 

County Clerk and Recorder 

 

BOARD OF DIRECTORS OF 

LOWER ARKANSAS VALLEY 

WATER CONSERVANCY DISTRICT 

 

 

(S E A L) 

By: ______________________________________ 

Its: ______________________________________ 

 

Attest: 

 

 

_________________________ 

Secretary  






